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STATEMENT OF QUESTIONS PRESENTED ON APPEAL 


1. Does the record as a whole support the findings of the Deputy 


Commissioner 


(a) That the employee has a permanent partial disability 
attributable to the injury sustained on March 18, 1955; | 


(b) That the claimant made a full recovery from the > injury 
of October 22, 1948; and : 


(c) That the claimant's disability and loss of wage-earning 
capacity subsequent to March 18, 1955 are due solely to the in- 
jury he sustained on said day? 


2. Did the Trial Court err in affirming the Action of the Deputy 


Commissioner ? 
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JURISDICTIONAL STATEMENT 
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Appellees. 


This is an appeal by the Appellants from an Order entered on 
May 19, 1958 by the United States District Court for the District of 
Columbia granting a motion for summary judgment for the Appellees, 


dismissing the Appellants’ Complaint to review the Order of the Deputy 
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Commissioner of the Bureau of Employees’ Compensation, District of 


Columbia Compensation District. 


This Court has jurisdiction by reason of the Longshoremen's and 
Harbor Workers' Compensation Act of March 4,1927, 44 Stat. 1424, 33 
U.S.C. 901 et seq., as made applicable to the District of Columbia by 
the Act of May 17; 1928, 45 Stat.600, D.C. Code 36-501 et seq. 


STATEMENT OF THE CASE 


On October 22,1948, one George Basso, while employed as a 
carpenter on a work project in the State of Virginia, sustained personal 
injury to his back when a "snatch block" fell approximately twenty feet 
striking him in the small of the back. As a result of this injury and upon 
application of the said George Basso, the Industrial Commission of the 
State cf Virginia held a hearing wherein it took the sworn testimony of 
various witnesses. Following this hearing the said Industrial Commis- 
sion of the State of Virginia rendered a decision on September 26, 1950, 
holding among other things, that as a result of the injury the said George 
Basso had suffered a ten per cent general permanent partial disability of 
his body as a whole. Subsequently, on March 18,1955, the same George 
Basso, while employed by the Gilbane Building Company as a journeyman 
carpenter, sustained personal injury when he fell from a scafford strik- 
ing his back on a concrete floor. As a result of this injury he was dis- 
abled for approximately ten weeks for which he was voluntarily paid 
compensation for temporary total disability in accordance with the Work- 
men's Compensation Act in force and effect in the District of Columbia. 


Longshoremen's and Harbor Workers' Compensation Act, March 4, 1927, 


44 Stat. 1424, 33 U.S.C. 901 et seq.; May 17, 1928, 45 Stat. 600, D.C. 
Code 36-501 et seq. The said George Basso then returned to his employ- 


ment and subsequently filed claim with the Deputy Commissioner under 
the Longshoremen's and Harbor Workers' Compensation Act alleging 
permanent disability to his body as a whole resulting from this injury. 

A hearing was held and pursuant to the provisions of the Longshoremen's 
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and Harbor Workers' Compensation Act as stated above, the said Deputy 
Commissioner, Appellee in this case, issued a Compensation Order 
awarding compensation for ten percent permanent partial disability to 
the employee considering the body as a whole in accordance with his 
claim. In due course the appellants filed a Complaint for Injunction and 
Other Relief under the Workmen's Compensation Statute in the United 
States District Court for the District of Columbia. The appellee there- 
after filed a Motion for Summary Judgment or in the Alternative to Dis- 
miss the Complaint. The United States District Court for the District of 
Columbia granted said motion and the appellants thereafter filed this 


appeal. 


This appeal is taken from the Order of the United States District 
Court for the District of Columbia of May 19, 1958. 


STATUTES INVOLVED 


Title 36, Section 501, District of Columbia Code, 1951, .33 


U.S.C. 901, et seq. : 


‘ 


SUMMARY OF ARGUMENT 


I | 

The injury suffered by George Basso on March 18, 1955 did not 
cause a permanent partial disability considering the body as a whole be- 
cause he already had a permanent partial disability considering the body 
as a whole resulting from a previous injury arising out of employment 
by another employer on October 22,1948 and; any permanent disability 
or loss of wage-earning capacity sustained by George Basso is due solely 
to the injury he sustained on October 22,1948. The Deputy Commis- 
sioner's finding that this claimant made a full recovery from his injury 
of October 22, 1948 was arbitrary. 





II 
The trial court was in error in granting the Motion for Summary 
Judgment of the Appellee and in effect affirming the action of the Deputy 


Commissioner. 


ARGUMENT 
I 
From a consideration of the testimony taken before the Deputy 
Commissioner it is clear that the claimant, George Basso, sustained 
an injury on March 18,1955. It is equally clear from this record that 
there were no permanent residuals of this injury. The claimant pro- 
duced Dr. O. Anderson Engh, orthopedic specialist, in an effort to sus- 
tain his contention that he has a general bodily disability attributable to 
this injury to his back. By sheer coincidence this same Dr. Engh had 
examined the claimant following his injury to his back on October 22, 1948. 
At the time of this examination, May 8, 1950(J.A. 19) he reported as 
follows: "I would rate him as having a twenty percent permanent gener- 
alized disability of the low back on the basis of his inability to follow his 
regular occupation constantly, but chiefly on a_ non favorable prognosis 


in the future” (underscoring supplied). It may be a significant fact suf- 


ficient to doubt his credibility that this matter of a previous permanent 
partial disability rating by Dr. Engh was carefully concealed until he 
was confronted with his report of May 8, 1950 which the appellant was 
fortunate enough to have secured previous to the hearing. In fact this 
doctor twice denied giving the claimant a rating for permanent partial 
disability (J.A. 19) before being confronted with his report. This same 
Dr. Engh admitted on cross-examination that there were no objective 
findings upon which he could base his rating for permanent partial dis- 
ability resulting from the injury of March 18,1955 (J.A. 19). In effect 
he based his rating for permanent partial disability solely upon the clai- 
mant's statements to him. The appellant produced Dr. Everett J. 
Gordon, orthopedic specialist who had treated the claimant for injuries 
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sustained by him on March 18,1955. He testified that the claimant in 
his opinion (J. A. 26) had some temporary aggravation of his pre-existing 
back troubles which had subsided. He further stated that although this 
patient had some permanent partial disability it was not due to the fal! 
of 1955 but rather it was due to a pre-existing condition of his back which 


was essentially congenital. 


The Deputy Commissioner sought to elicit information from Dr. 
Gordon concerning the possibility that George Basso had recovered fully 
from the effects of his injury of October 22,1948. (J. A. 27,28, 29.) The 
testimony of Dr. Gordon was to the contrary and peculiarly Dr. Gordon 
is very strongly supported in his views in this regard by Dr. Engh (J. A. 
20). The expert testimony therefore is unanimous to the effect that this 
claimant did not recover from the effects of his first injury. It is clear 
beyond any doubt that the Deputy Commissioner's finding that this claimant 
made a full recovery from his injury of October 22, 1948 is not substan- 
tiated by any evidence considering the record as a whole. : 


The appellants are not unmindful of the standard of judicial re- 
view in cases of this nature. They feel, however, that there must be 
some material relationship between the employee's condition and the 
accident in employment before it can be said by the Deputy Commissioner 
that the injury complained of gave rise to any disability. We submit that 
the evidence in this case, considering the record as a whole, is not suf- 
ficient to sustain the findings of the Deputy Commissioner which are the 
subject of this attack. : 


The appellees will undoubtedly cite numerous cases supporting 
the proposition that the question as to which of two back injuries caused 
a disability, if any, is considered to be a question of fact. While this is 
fundamental, it is equally fundamental that these findings must be based 


upon Substantial evidence considering the record as a whole. See 


Universal Camera Corp. v. Nat'l. Labor Relations Board, 70 S.Ct. 998, 
339 U.S. 962. It is submitted that if the law is applied to the case at bar 
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there is no doubt that this claimant's permanent partial disability of 10% 
considering the body as a whole is related solely to the accident and in- 
juries sustained by him on October 22,1948. To hold otherwise is to 


disregard entirely|the evidence and the "common sense" of this case. 


See Avignone Freres, Inc. v. Cardillo, 73 App.D.C. 149. In view of 


the evidence in the case at bar the findings of the Deputy Commissioner 
that this claimant recovered from one permanent disability sustained by 
an injury to his back, only to sustain another permanent disability from a 
second injury to his back, prompts us to inquire as to the meaning of the 
word "permanent."" This is a simple word. Its connotation should not he 
complicated in order that a trial examiner may make findings inconsis- 
tent with the facts. 


A case strikingly similar to the case at bar is the case of Opal Hall 
v. Howard Johnson of Oklahoma reported at 297 Pac.560. In this case 
there were two back injuries, treated by the same doctor. There were 
different employers for each of the injuries and a review of the x-rays 
showed no Significant changes. The doctor in this case also sought to 
show that the second injury was the producing cause of the claimant's per- 
manent disability. The Deputy Commissioner in this case properly de- 
nied permanent partial disability for the second injury on the ground that 
there was no substantial evidence sufficient to support an award. 


A hearing was held before the Industrial Commission of Virginia 
as a result of which the claimant herein received an award of ten percent 
permanent generalized disability. The claimant lost about ten weeks 
from his employment following his injury of March 18, 1955. Upon his re- 
turn to work he was able to perform substantially all of his duties as a 
heavy construction carpenter. He has worked steadily and has had no loss 
of time other than that related above. To say that he is permanently and 
partially disabled as a result of his injury of March 18, 1955 is to ignore 
the testimony in this case. 





II 

The trial court, in a suit to set aside a compensation award has 
the duty to determine from the record whether the evidence’ given before 
the Deputy Commissioner will sustain his finding. Liberty Mutual In- 
surance Co. v. Hoag, 65 F. 2nd 822; 62 App. D.C. 189. And such evi- 
dence must be substantial evidence. Pollock Stockton Shipbuilding Com- 
pany v. Brown, 185 F.2nd 37. If the Deputy Commissioner ignores prop- 
er: evidence presented before him in a Compensation proceeding, it is 
error of law and the District Court should give relief if prejudice results 
therefrom. It is the duty of the Court to determine whether an award is 
in accordance with the law and whether the findings of fact are justified 
by sufficient substantial evidence because a finding without substantial 
evidence to support it is not in accordance with the law and the court 
must set it aside. Southern Stevedoring Co. v. Voris, 190 F. 2nd 275. 
As stated by the Court in Universal Camera Corporation v. National 
Labor Relations Board, supra "Substantial evidence is more than a mere 
scintilla. It means such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion". The Court went on to say 
further that, "A reviewing Court isnot barred from setting aside a board 
decision when it cannot conscientiously find that the evidence Supporting 
that decision is substantial when reviewed in the light that the record in 
its entirety furnishes, including the body of, evidence opposed to the 
board's view.....". It is respectfully submitted that the Court below 
erred in not applying these standards in determining the merits of the 
appellees' Motion for Summary Judgment. : 


CONCLUSION 


It is respectfully submitted that the findings of the Deputy Com- 


missioner are not supported by substantial evidence considering the re- 
cord as a whole and that the trial court erred in granting appellees’ 


motion for summary judgment. ! 
Respectfully submitted, 


M. S. MAZZUCHI 
405 Investment Building 
Washington 5, D. C. 


Attorney for Appellants. 
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1 [Filed November 29, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GILBANE BUILDING COMPANY ) i 
and ) | 
THE AETNA CASUALTY AND SURETY | 
COMPANY, 
1700 K Street, N.W., 
Washington, D. C., 


Plaintiffs 


) 
) 
) 
) 
vs. Civil Action No. 2995-57 
THEODORE BRITTON, ) | 
Deputy Commissioner ) 
U.S. Department of Labor ) 
Bureau of Employees' Compensation ) 
District of Columbia Compensation District ) 
Washington, D. C., ) 
) 
) 


Defendant 


COMPLAINT FOR INJUNCTION AND OTHER RELIEF UNDER 
THE WORKMEN'S COMPENSATION STATUTE | 


1. Jurisdiction in this Honorable Court is vested through Section 
21 (b) of the Longshoremen and Harbor Workers Compensation Act 
(Public Law No. 803, 69th Congress) made applicable to certain em- 
ployees in the District of Columbia by Act of Congress approved May 
17, 1928. 

2. Plaintiffs, Gilbane Building Company and The Aetna Casualty 
and Surety Company, are corporations with offices and doing business 
in the District of Columbia and each of them bring this suit in their 
own respective right as employer and insurance carrier respectively 
on the date of injury, to wit, March 18, 1955, and they are pancetta 
referred to as employer and insurance carrier. 

3. The defendant, Theodore Britton, is a citizen of the United 
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2 
States and a resident of the District of Columbia, and is sued in his 
official capacity as deputy commissioner of the Bureau of Employees’ 
Compensation for the District of Columbia and is hereinafter referred 
to as the deputy commissioner. 

4. Pursuant to the Act aforesaid, hereinafter referred to as the 
"Workmen's Compensation Act" in effect on March 18, 1955 and prior 
thereto, said insurance carrier issued to the employer a certain policy 
of insurance securing the payment of compensation in the event of in- 
jury or death suffered by an employee and provided by the 'Workmen's 
Compensation Act". 

5. On March 18, 1955, one George Basso was employed by the 
plaintiff, Gilbane Building Company, as a journeyman carpenter. On 
the day and date aforesaid, while performing services for the employer 
as a carpenter he sustained personal injury when he fell from a scaffold, 
striking his back on a concrete floor, and as a result of said injury he 
was disabled from March 19, 1955 to May 26, 1955, inclusive, less 
one day on which he worked and received his full pay. For said tem- 
porary total disability he was paid compensation in accordance with the 
"Workmen's Compensation Act". On October 22, 1948, the said George 
Basso while employed by another employer as a carpenter on a work 
project in the State of Virginia, sustained a personal injury to his back 
as a result of which the Industrial Commission of the State of Virginia 
held a hearing and rendered a decision on September 26, 1950, holding, 
among other things, that as a result of the injury the said George Basso 
had suffered a 10 per cent general permanent partial disability. 

6. On September 17, 1956 the employee, George Basso, filed 
claim against the employer for permanent disability resulting from the 
injuries aforesaid. 

7. By reason of the rights and duties of the parties aforesaid, 
the employer and insurance carrier controverted said claim as provided 
by Section 14, Paragraph d of the Workmen's Compensation Act" on 
the ground that said employee had no permanent disability due to the 
injury of March 18, 1955 while in the employ of the plaintiff, Gilbane 
Building Company. 
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8. Thereafter, on October 31, 1957, the said deputy ‘commission- 


er made a formal award, a copy of which is attached hereto and made 
a part hereof by reference, in which said award, after his findings of 
fact said deputy commissioner ordered that the plaintiffs pay to the 
said George Basso compensation as set forth in the said award. The 
said plaintiffs believe that the said award is not supported by substan- 
tial evidence considering the record as a whole and further allege that 
the ruling of said deputy commissioner is arbitrary and capricious and 
deprives the plaintiffs herein of due process of law. : 

9. There was no evidence which would justify the said ‘ania 
commissioner in finding the following facts: 

(a) "that the claimant has a partial disability attributable to the 
injury; that the claimant's earnings since he was able to return to work, 
as found above, have equaled his earnings at the time of the injury, but 
that he has performed only light work duties and has required a helper 
to perform the heavier duties of the employment; that due to the con- 
tinuing effects of the injury the claimant would not be able to continue 
his employment except for the fact that his foreman provides light 
duties for him to perform and his fellow workers help him with his 
work;" | 

(b) that the claimant's earnings since he was able to return to 
work, as found above, do not fairly and reasonably represent his wage- 
earning capacity as diminished by the injury; that having due regard to 
the degree of physical impairment, the claimant's usual employment, 
and other factors which now affect his capacity to earn wages in his 
disabled condition, including the effect of disability as it may naturally 
extend into the future, the claimant's wage-earning capacity is, in the 
interest of justice, fixed under section 8 (h) of the Act at $108 per week, 

based on a 10 per cent impairment of the capacity to earn which 
the claimant had prior to the injury; that the said disability is perman- 
ent in quality; that for such permanent partial disability the claimant 
is entitled to compensation at the rate of $8 per week (66-2/3 per cent 
of $12, the difference between $120, the average weekly wages at the 
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time of the injury, and reduced weekly wage-earning capacity of $108), 
beginning May 27,:1955, and continuing subject to the limitations of 
the Act;” 

{c) "that the claimant made a full recovery from the injury of 
October 22, 1948" | 

(d) "That the claimant's disability and loss of wage-earning 
capacity subsequent to March 18, 1955, are due solely to the injury he 
sustained on the said day." 

10. The findings of fact and order of the Deputy Commissioner 
are not in accordance with the law and should be set aside for the follow- 
ing reasons: 

(a) That the employee, George Basso, did not sustain a perman- 
ent partial disability arising out of his injury of March 18, 1955; 

(b) The evidence clearly shows that the employee, George Basso, 
had a permanent partial disability resulting from his injury of October 
22, 1948, which was clearly shown by an order of the Industrial Com- 
mission of a sister State, to which the deputy commissioner did not give 
full faith and credit. 

WHEREFORE, the premises considered, plaintiffs pray: 

1. That a United States writ of subpoena be issued by this Honor- 
able Court against the said defendant, Theaiore Britton, requiring him 
by a day certain to be therein named to appear herein and answer the 
exigencies of this bill of complaint. 

2. That the said defendant by directed and required to file in this 
cause a transcript of the testimony adduced before him on October 1, 
1957. 

3. That payment of the award by the said defendant, Theodore 
Britton, be stayed pending fina] decision therein. 


4. That an injunction issue permanently restraining and enjoin- 


ing the said Deputy Commissioner from carrying into effect any part 
of the compensation order filed October 31, 1957 and requiring said 
defendant to vacate and set aside the sameen toto. 

5. That plaintiffs may have such other and further relief as the 
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nature of the case may require and to this Honorable Court may seem 
meet and proper. | 


/s/ M. S. Mazzuchi | 
Attorney for Employer and Insurance 
Carrier, Plaintiffs * * *: 


[ Verification of M. S. Mazzuchi and jurat dated 27 November, 1957] 
| 


[Filed November 29, 1957] 
UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 


In the matter of the claim for compensation 
under the District of Columbia Workmen's 
Compensation Act 


GEORGE BASSO 


Claimant | 
vs Compensation 
Order Award of 
GILBANE BUILDING COMPANY Compensation 
Employer Case No. 24833-18 


THE AETNA CASUALTY AND SURETY COMPANY 
Insurance Carrier 


ee a ee Ne Nee Nee Nee ee ee ee ee ee ee” 


Such investigation in respect to the above-entitled claim having 
been made as is considered necessary, and a hearing having been duly 
held in conformity with law, the Deputy Commissioner. makes the: 
following 


FINDINGS OF FACT 

That on March 18, 1955, the claimant above named was in the 
employ of the employer above named, whose address is 90' Calverly 
Street, Providence, Rhode Island; that the employer was subject to the 
provisions of an Act of Congress approved May 17, 1928, entitled "An 
Act to provide compensation for disability or death resulting from in- 
jury to employees in certain employments in the District of Columbia, 
and for other purposes"; that the liability of the employer for compensa- 
tion under the said Act was insured by The Aetna Casualty and Surety 
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Company; that on the said day the claimant herein, while performing 
services for the employer as a carpenter, sustained personal injury 
resulting in his disability when he fell from a scaffold a distance of 
approximately ten feet, striking his back on a concrete floor, as a con- 

sequence of which he suffered trauma, including a lumbosacral 
strain on the right side; that the injury arose out of and in the course of 
the employment; that written notice of injury was not given to the em- 
ployer within thirty days, but that the employer had knowledge of the 
injury and has not been prejudiced by the lack of such written notice; 
that the employer furnished the claimant with medical treatment, etc., 
in accordance with the provisions of section 7 (a) of the Act, and has 
paid the bills for such treatment and care except a bill in the amount 
of $80 for a Bennett back brace which was secured by the claimant upon 
prescription of the physician of the employer and the insurance carrier 
from the Custom Brace and Appliance Company, 1113-1115 19th Street, 
N. W., Washington, D.C.; that the employer and the insurance carrier 
are liable for the cost of the said back brace, bill for which is outstand- 
ing; that the average weekly wages of the claimant herein at the time of 
the injury were $120; that as a result of the injury the claimant was 
wholly disabled from March 19, 1955, to May 26, 1955, inclusive, less 
one day on which he worked and received full pay, 9-5/7 weeks, and for 
such temporary total disability he is entitled to compensation at the rate 
of $35 per week (maximum rate) in the amount of $340; that the claimant 
recovered from the acute effects of the injury sufficiently to return to 
work on May 27, 1955, but that he has continued to suffer pain of the 
injury in the lower part of his back, he cannot lift heavy objects, he 
cannot climb with facility in the performance of his work, and he cannot 
move about with ease; that the claimant has a partial disability attribut- 
able to the injury; that the claimant's earnings since he was able to 
return to work, as found above, have equaled his earnings at the time 
of the injury, but that he has performed only light work duties and has 


required a helper to perform the heavier duties of the employment; 


that due to the continuing effects of the injury the claimant would not be 


ae Se ) ee | 
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able to continue his employment except for the fact that his foreman pro- 
vides light duties for him to perform and his fellow workers help him 
with his work; that the claimant receives the same pay as the other car- 
penters because of the contract between the carpenters’ union and his 
employer requiring that all carpenters employed by the employer be 
paid full wages; that the claimant's earnings since he was able to return 
to work, as found above, do not fairly and reasonably represent his 
wage-earning capacity as diminished by the injury; that having due re- 
gard to the degree of physical impairment, the claimant's usual employ- 
ment, and other factors which now affect his capacity to earn wages in 
his disabled condition, including the effect of disability as it may natur- 
ally extend into the future, the claimant's wage-earning capacity is, in 
the interest of justice, fixed under section 8 (h) of the Act at $108 per 
week, based on a 10 per cent impairment of the capacity to earn which 
the claimant had prior to the injury; that the said disability is permanent 
in quality; that for such permanent partial disability the claimant is en- 
titled to compensation at the rate of $8 per week (66-2/3 per cent of $12, 
the difference between $120, the average weekly wages at the time of 
the injury, and reduced weekly wage-earning capacity of $108), begin- 
ning May 27, 1955, and continuing subject to the limitations of the Act; 
that accrued compensation due the claimant for temporary total disa- 
bility, as found above, amounts to $340 and for permanent partial disa- 
bility at the rate of $8 per week from May 27, 1955, to October 24, 1957, 
inclusive, 126 weeks, amounts to $1, 008, or a total of $1, 348; that the 

9 employer and the insurance carrier have paid the claimant $340 as 
compensation; : 

That on October 22, 1948, the claimant herein, while employed by 
another employer as a carpenter on a work project in the State of Vir- 
ginia, sustained personal injury when he was struck on the soft part of 
the lower right side of his back by a snatch block weighing six to seven 
pounds; that the claimant suffered no wage loss asa result of the said 
injury of October 22, 1948; that as a result of the said injury of October 
22, 1948, the claimant experienced pain in the lower part of his back on 
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the right side from the time the injury occurred until approximately 
1951; that the Industrial Commission of the State of Virginia, having 
jurisdiction over the said injury of October 22, 1948, considered the 
case and, after holding a hearing on May 11, 1950, rendered a decision 
on September 26, 1950, holding, among other things, that as a result 
of the injury the claimant had suffered a 10 per cent general partial dis- 
ability, and that since the claimant had suffered no loss of wages, he 
was entitled to no compasation; that the claimant made a full recovery 
from the injury of October 22, 1948, and he suffered no loss of wage- 
earning capacity as a result thereof and he has experienced no pain or 
discomfort attributable to the said injury since 1951; 

That the claimant's disability and loss of wage-earning capacity 
subsequent to March 18, 1955, are due solely to the injury he sustained 
on the said day. 

Upon the foregoing findings of fact, the Deputy Commissioner 
makes the following 

10 AWARD 

That the employer, Gilbane Building Company, and the insurance 
carrier, the Aetna Casualty and Surety Company, shall pay compensa- 
tion to the claimant herein as follows: For temporary total disability, 
9-5/7 weeks at the rate of $35 per week, from March 19, 1955, to May 
26, 1955, inclusive, less one day, in the amount of $340, and for per- 
manent partial disability, 126 weeks at the rate of $8 per week, from 
May 27, 1955, to October 24, 1957, inclusive, in the amount of $1, 008, 
or a total of $1,348. The employer and the insurance carrier, having 
already paid $340, shall forthwith pay the balance of $1,008, andthere- 
after shall continue payments of compensation to the claimant for 
permanent partial disability at the rate of $8 per week, payable in bi- 
weekly installments subject to the limitations of the Act or until further 
order of the Deputy Commissioner. 

The employer and the insurance carrier shall also pay the Cus- 
tom Brace and Appliance Company $80 in discharge of its bill in that 
amount for a back brace it furnished the claimant upon prescription of 


the employer's physician. 

A fee for legal services rendered the claimant in connection with 
this claim is approved in favor of Lee C. Ashcraft, Esq., in the amount 
of $250, such sum to be a lien upon and paid out of this award. 


Given under my hand at Washington, D.C. 
this thirty-first day of October, 1957 


/s/ Theodore Britton © 


Deputy Commissioner, District of Co- 
lumbia Compensation District 


[ Proof of Service ] 


12 [Filed January 31, 1958] 


DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
OR, IN THE ALTERNATIVE, TO DISMISS | 


Comes now the defendant Theodore Britton, deputy commissioner, 
by his attorney, the United States Attorney for the District of Columbia, 
and moves the Court to enter judgment for defendant on the ground that 
there is no genuine issue as to any material fact, and that defendant is 
entitled to judgment as a matter of law or, in the alternative, to dismiss 
the cause on the ground that the complaint fails to state a upon 
which relief may be granted. | 

Attached hereto and made a part hereof for purposes . of judicial 
review is the transcript of proceedings (with exhibits) before the Bureau 
of Employees’ Compensation, Department of Labor, on October 2, 1957, 
in the matter of George Basso, Docket No. 24833-18. : 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ E. Riley Casey : 
Assistant United States Attomney 


[Certificate of service] 
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14 [ Filed April 10, 1958] 


PLAINTIFFS’ OPPOSITION TO MOTION OF DEFEN- 
DANT FOR SUMMARY JUDGMENT OR, IN THE AL- 
TERNATIVE, TO DISMISS 


Come now the plaintiffs, by their attorney, and move this Honor- 
able Court to deny the defendant's motion for summary judgment or, in 
the alternative, to dismiss, and for reasons therefor state as follows: 

1. That from the complaint, together with the transcript of testi- 
mony taken before the defendant, Theodore Britton, the Compensation 
Order complained of is not based upon substantial evidence considered 
on the record as a whole. 

2. That said order is contrary to and not in accordance with the 
law. 

3. That there is a genuine issue as to material facts. 

4, That the defendants are not entitled to judgment in their favor 
as a matter of law. 

5. And for such other and further reasons as will be made appar- 
ent upon the oral hearing of this motion. 


/s/ M. S. Mazzuchi 
Attorney for Plaintiffs * * * 


[Certificate of Service ] 


16 [Filed May 19, 1958] 
ORDER GRANTING SUMMARY JUDGMENT 

This action came on to be heard upon the motion of defendant 
Britton for summary judgment, or in the alternative to dismiss the 
complaint, and the court having found that there is no genuine issue as 
to any material fact and having concluded that the defendant is entitled 
to a judgment as a matter of law, it is this 19 day of May, 1958, 

ORDERED, ADJUDGED AND DECREED that the motion of defen- 
dant for summary judgment be and the same hereby is granted, and 
that the action be and the same hereby is dismissed on the merits. 

/s/ Edward M. Curran, J. 
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17 [Filed July 16, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this July 16th, 1958, that 


Gilbane Building Company, and The Aetna 
Casualty and Surety Co., Plaintiffs 


hereby appeals to the United States Court of Appeals for the District of 
Columbia from the summary judgment of this Court entered on the 19th 
day of May, 1958, in favor of Theodore Britton, Deputy Commissioner, 
against said Gilbane Building Company, 


U.S. Department of Labor, etc., 


and The Aetna Casualty and Surety Company 


/s/ M. S. Mazzuchi 
Attorney for Plaintiffs 


21 [Filed August 22, 1958] 
ORDER | 
Upon oral motion of counsel, and good cause having been shown, 
it is by the Court, this 22d day of August, 1958 : 
ORDERED, that the original proceedings before the Department 


of Labor be included in the record on appeal of this case. : 
/s/ David A. Pine, Judge 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Before The 


BUREAU OF EMPLOYEES’ COMPENSATION 
2 October 1957 


Washington, D. C. 
* x | *: 


* * * 
5 GEORGE BASSO 
the claimant, * * * testified as follows: 
DIRECT EXAMINATION 
BY MR. ASHCRAFT: 
Q. Mr. Basso, you had a back injury in 1948, did you not ? 


12 
A. Yes, I did. 

Q. Will you explain what type of injury that was? A. I was hit 
by a falling object that came down from, I would say, about 20 feet up, 

called a snatch block. 

THE DEPUTY COMMISSIONER: When did that happen ? 

THE WITNESS: In 1948. I couldn't say the date. 

BY MR. ASHCRAFT: 

Q. Mr. Basso, did you ever draw any Workmen's Compensation 
for this 1948 injury? A. No. 

Q. From 1951 until March 18, the time you were injured this last 
time, did you have any trouble with your back? A. No, I was getting 
along fine. 

Q. Did it affect you, in other words, before March 18, between 
1951 and 1955, did it affect you in carrying out your job as a carpenter ? 
A. No. 

Q. Now, you were working for Gilbane Building Company on 
March 18, 1955, that is the time you fell approximately ten feet ? 

A. Yes. ) 
Q. Since that date up until now, are you having any trouble per- 





forming your duties as a carpenter? A. Yes Iam. 
Q. Will you explain, Mr. Basso, exactly what trouble you are 
having? A. I have trouble with lifting anything heavy and I have trouble 
climbing, which I have a lot of climbing to do and that troubles ne. 
THE DEPUTY COMMISSIONER: In what way, Mr. Basso? 
THE WITNESS: By pain in the back. 
THE DEPUTY COMMISSIONER: Pain in the back? 
THE WITNESS: Yes. 
THE DEPUTY COMMISSIONER: Can you move as fast as you 
could prior to this occurrence ? f 
THE WITNESS: No, I can't. 
THE DEPUTY COMMISSIONER: Where do you have pain in the 
back ? ( 
THE WITNESS: It is in the lower righthand side of the back. | 
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THE DEPUTY COMMISSIONER: Would you show me where, 
stand up ? 

THE WITNESS: (Demonstrating) Right here. 

THE DEPUTY COMMISSIONER: He is indicating the lower right- 
hand side of the back, indicating at about the top of the hip area near 
the spine. | 
BY MR. ASHCRAFT: 

Q. You wear a brace, Mr. Basso? A. Yes, Sir. | 

MR. ASHCRAFT: By the way, Mr. Britton, we are claiming an 
$80 bill for this brace which has not been paid by the carrier. 

8 THE DEPUTY COMMISSIONER: Do you have a statement ? 

MR. ASHCRAFT: I think it is in your file. The ig is in your 
file, I think, Mr. Britton. | 

THE DEPUTY COMMISSIONER: When did you buy this brace, 
Mr. Basso ? 

THE WITNESS: It was ordered in January of this year, through 
Dr. Gordon. 

THE DEPUTY COMMISSIONER: Dr. Gordon? 

THE WITNESS: It was a prescription, yes. 

THE DEPUTY COMMISSIONER: Dr. Everett J. Gordon ? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: January of this year ? 

THE WITNESS: January of this year. 

THE DEPUTY COMMISSIONER: He gave you a prescription for 


this brace ? 
THE WITNESS: Yes, sir. 
* * * * * . * 
10 CROSS-EXAMINATION 


BY MR. MAZZUCHI: 
Q. Mr. Basso, you told us that you injured yourself in 1948? 
A. Yes, sir. 
Q. For whom were you working then? A. I was working for 
Stone & Webster Engineering Company. 3 
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Q. And where were you working, sir? A. In Alexandria, Vir- 
ginia. 

Q. Will you tell us just how you got hurt? A. Yes, sir. I was 4 
working on the basement floor level and I was crouched down, leveling ‘ 
up and a falling object came from above and struck me a glancing blow 
in the small of the back. 

Q. Inthe small of the back? A. Yes, sir. That is the soft 
part between the hip and the rib. 

Q. Did you continue to work? A. No, sir. I was taken to the 
Alexandria Hospital. 

Q. How long were you off work? A. Five working days. 

Q. How long were you in the hospital? A. Overnight. 

THE DEPUTY COMMISSIONER: What was this object that struck 





you? 

THE WITNESS: It was a block, they pull the cable through the 
block. 

THE DEPUTY COMMISSIONER: You mean a block with pulleys 
in it? 

THE WITNESS: Yes. A Single pulley. 

THE DEPUTY COMMISSIONER: How large was it? 

THE WITNESS: I imagine 6 inches in diameter. 

THE DEPUTY COMMISSIONER: How much did it weigh ? 

THE WITNESS: I would say probably around 6, 7 pounds. Iam 
not sure, around 6 or 8 pounds. 

BY MR. MAZZUCHI: 

Q. When you went to the hospital, whose care did you come 
under? A. Dr. Becker. 

THE DEPUTY COMMISSIONER: Which Dr. Becker ? 

MR. MAZZUCHI: Dr. Samuel Becker ? 

THE WITNESS: Yes, sir. 

BY MR. MAZZUCHI: 

Q. He treated you over at the Alexandria Hospital? A. No, no 

treatments at the hospital. 
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Q. You went to his office for treatment? A. Yes, I went there. 

Q. Did you receive any compensation as a result of that injury ? 
A. No, sir. 

Q. Was it reported as a compensation case? A. I as so. 

Q. It came within the jurisdiction, I believe, of the Virginia 
Industrial Commission and Compensation Division of Virginia ? A. Yes, 
sir. : 

Q. You didn't receive any compensation? A. No, sir. 

Q. How long were you off work? A. Five working days. 

Q. Now, did you have any further difficulty with your back condi- 
tion from that time ? A. Oh, yes, for quite a while si I had pain in 
my back from that accident. ! 

Q. Did you continue to work? A. I continued to =e yes, sir. 

Q. Did you lose any salary other than the five nayel because of 


your back condition at that time? A. No, sir. | 

* at aria * cite “* ae * * ! * 

Q. Did you lose any income by reason of your back iearting you ? 
A. No, sir. 

Q. You continued to draw the same rate of pay? A.. “Yes, sir. 

Q. Who were you working for in 1950? A. I was still working 
for Stone & Webster. | 

* * * ae * ! * 

Q. When you worked for the Gilbane Building Company, did you 
do the same kind of work that youhad been doing for Stone & Webster 


all these years, carpentry construction work? A. Carpentry construc- 
tion work, that is right. | 
Q. Did you lose any salary or were you down graded in income 


by reason of any back condition which you had? A. No, sir. 

Q. Now, after March 18, 1955, when you had this injury while 
working for Gilbane Building Company, and you went to work after a 
period of disability, did you lose any income by reason of your back 
condition? A. I took three weeks off at one time, during the winter 
when I had to get off, I was feeling so bad, and outside of that, there is 
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probably just one or two days that I have been off. 

Q. But you have drawn the same wage scale? A. Drawn the 
same wage scale. 

Q. As the regular construction carpenter? A. Yes, sir. 

Q. And you have done substantially the same kind of work ? 

A. No, sir. 

Q. You have done different kinds of work? A. I haveto get 
lighter work. 

Q. What kind of work are you doing now? A. Right now? 

Q. Yes. A. Iam doing carpenter work, but in a lighter scale 
than what I would have done. 

Q. Carpenter construction work? A. Yes, sir. 

Q. Are you paid the same base as every other man doing that 
same type of work is paid? A. Yes, sir. 

Q. Except that you avoid as much heavy lifting as possible, is 
that correct? A. And no climbing. 

ak * * * aK * 

REDIRECT EXAMINATION 
BY MR. ASHCRAFT: 

Q. I would like to ask you one question, Mr. Basso. You stated 
that in 1950 you had trouble with your back and at that time, you saw 
Dr. Engh. Now since 1951 until March 18, 1955, at the time you were 
injured while working for Gilbane, did you have any trouble with your 
back from 1951 to 1955? A. No, after '51, I was getting alone fine. 

* * * EXAMINATION BY THE DEPUTY COMMISSIONER * * * 

Q. You mean to say this pain you had over your right flank, that 
is, the soft part between the ribs and the hip on the right side, you say 
that the pain disappeared in 1951 and you had no further trouble at all 
with it? A. Yes, sir. 

Q. Now, what is it that you can't do now that you were able to do 
prior to March 18, 1955? You have said you have pain on climbing. 
Are you able to climb? Do you actually climb on the job? A. I climb, 
but not as I should. 
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Q. Just what is the difference? A. I can't handle ~ in the 
air as I should. : 

Q. You mean you are slow? A. Not only that, I haven't got the 
strength, and strength in the back, and pain, I don't know when it is 
going to jar me. 

Q. Now, you are doing lighter work -- A (nterposing) Yes, sir. 

Q. (Continuing) -- You have said, is that true? A. I have to at 
times go and ask the foreman for lighter work, when it is something 
heavy, or ask for help. | 

Q. You are receiving regular carpenter's scale pay? A. Yes, 
sir. : 

Q. Is that because you are a member of a union? A. Yes, sir. 
Q. All carpenters receive the same scale as a matter of contract 
between the union and the employer, is that right? A. Yes, sir, no- 
body is paid less, and nobody more, except the foreman. | 

Q. Now, when you fell, you struck your back, that is in March 
of 1955? A. Yes, sir. | 

Q. Was that in a different place from the blow you aifeved in 
1948 when you were hit by a snatch block? A. Well, I landed on my 
back on a concrete floor, and it was in the lower part of the back. I 
hit the concrete first, my head went back and hit after. 

Q. Is the pain from the right or the left or is it higher or lower 
than the pain you had in 1948? A. It is lower than the pain I had in '48. 

Q. Is it to the right or left? A. It is on the right side. 

Q. Is it to the right or left of the spot that you had pain in 1948? 
A. I would say it is below it, not either right or left. : 

Q. Below. All right | 

MR. ASHCRAFT: I have no further questions. : 

RECROSS EXAMINATION 
BY MR. MAZZUCHI: 

Q. Mr. Basso, you have warked fairly steadily, have fhe not, 
since 1950? A. Yes. 

Q. And you have worked fairly steadily since you returned to 
work after your injury in March of 1955? A. Yes, sir, I have. 
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Q. You have never been fired or laid off of a job because of your 
inability to hold up your end, have you? A. No, I have not. 

Q. And you say that this pain over your hip disappeared in 1950 : 
after you were examined by Dr. Peterson and Dr. Engh? A. It wasn't 
in 1950, it probably disappeared somewhere in '51. 

Q. It disappeared even though you had no treatment? A. Yes, 
sir. 

* x * * oe * 

DR. O. ANDERSON ENGH 
was called as a witness * * * testified as follows: 
* ok * x * * 
DIRECT EXAMINATION 
BY MR. ASHCRAFT: 

Q. Dr. Engh, you examined Mr. Basso back in the middle of 
"57, did you not? A. Yes. 

Q. What were your findings after that examination, Doctor ? 

A. * * * J made a diagnosis of right lumbosacral strain. It 
was recommended that this patient continue with his low back support 
and it would be a good plan to be placed on Williams’ exercises. * * * 

It appears to me that this patient has had a new strain to the low 
back. He was without any real difficulty in his back for a period of 
five years. If he was to have an aggravation of a pre-existing condition 
it should have shown before that time. Since he had been working and 
carrying on work as a carpenter performing arduous duties, it seems 








to me this is a second injury and that the patient is having a 15 percent 
disability as a result of the new injury sustained. * * * 
CROSS-EXA MINA TION 
BY MR. MAZZUCHI: 

Q. Dr. Engh, when you saw this man in 1950, he presented the 
usual picture of a man with a low back strain who was having trouble 
and pain with his back, did he not? A. That is right. 

Q. Did you at that time particularly locate the trouble in his 
back or was it a generalized trouble with his back? A. No, I localized it. 
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It was above the right iliac crest. I have that report in 1950, and the 
localization, according to my record, is above the right iliac crest. 

Q. Itis. When you examined him in '57, was his pain or difficulty 
in the same general area? A. Well, it was lower, it was in the region 
of the right lesser sciatic notch. * * * * * | 

* * * * * * * 

Q. What objective findings would you say would substantiate that 
rating? A. Well, it is not based on objective findings. It was based on 
the fact that the patient told me he had gone back to work, he was doing 
the same type of work, as I stated before, I haven't checked the patient 
and hadn't checked the patient in a period of six to seven years. As 
far as objective findings are concerned, the patient does not have any 


objective findings. ! 
My rating of 15 percent disability, as I stated before, is based on 


the fact that he told me he had gone back to work; he was doing strenuous 
work. Now if he wasn't doing strenuous work, then I would have to change 
my Opinion. | 

* * * cd * aK *| 

36 Q. Doctor, one more question. After you finished your examina- 
tion of this claimant in 1950, did you rate him for any disability? A, I 
37 don't see any rating here. ! 
Q. You did not rate him? A. No. : 
Q. Do you have your entire record there with you, Doctor ? 
A. I think so. : 

Q. You are referring now to the report which you have there and 
it does not contain a rating? May I see that report? A. Yes. I will 
have topull it out of the file. Wait, I know there is some more here and 
I think we do have a rating here. There is a report after, oh, Mary 8, 
1950. I will have to check through the rest of these. : 

Q. Doctor, I will save you the trouble. A. I have it here. I 
would rate him as having a 20 percent permanent generalized disability 
of the low back on the basis of his inability to follow his regular occupa- 
tion constantly, but chiefly on a non-favorable prognosis in the future. 


* * * * * * * | 
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EXAMINATION BY THE DEPUTY COMMISSIONER 
BY THE DEPUTY COMMISSIONER: 

Q. Doctor, was there any difference in your diagnosis following 
your examination in 1950 and following your examination in 1957? You 
have mentioned that the pain complained of was lower in 1957 than it was 

38 in 1950, and I think you have said that your diagnosis in 1957 was 
sacroliliac strain? A. Right lumbosacral strain. I would like to answer 
that question with a little bit of explanation if you would give me the 
opportunity. 

Q@. Yes. A. AsI stated in my report, this is a different type of 
case. Here is an individual who has had an injury before involving the 
low back, and when a person has an injury involving the low back and it 
has persisted over a period of months, you realize that he has had an 
injury to ligaments and, therefore, that patient is subject to a certain 
amount of ache and pain. I personally don't think that a patient who has 
a serious injury to his ligaments ever recovers from them. Ligaments 
in the low back are like ligaments in the ankle. This individual had that 
type of an injury in 1950. I did not feel that he would ever entirely re- 
cover from it. He comes in to see me in 1957 and tells me that his 
back had improved to a great extent, that he was practically free of pain. 
The only thing that I can depend on is what the patient tells me. 

Now, frankly speaking, as I said before, I don't think the man 
ever recovers entirely from it. I do think that a patient can aggravate 
a pre-existing condition. I think in a pre-existing condition, when you 
have torn ligaments, that it sets up a certain amount of scar tissue, 
and I feel that scar tissue is apt to be aggravated much easier than a 

39 person who has a normal back. 

For me to say how badly this person was injured in that 1955 or 
‘56 injury, not having seen him afterwards, is very difficult. The 
patient advised me that he had a large amount of deformity. 


* a * x * * a 


41 THE DEPUTY COMMISSIONER: Yes, now the claimant has de- 


scribed the injury he sustained in March of 1955 in substance as follows: 
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He fell a distance of approximately ten feet from a scaffold to a con- 
crete floor, striking the lower part of his back first, and then his head. 
Your diagnosis was lumbosacral strain. Let me ask you, if the claimant 
suStained a fall as described by him, would such a fall be the common 
cause of the condition you diagnosed in your examination of 1957. 
THE WITNESS: I think it could be, yes. | 


*x * * = * * * 


42 HARRY HAMILTON BRYANT 
uk * * a * * : 


testified as follows: ! 

* * Xk * * ae * 

DIRECT EXAMINATION 
BY MR. ASHCRAFT: 

Q. Mr. Bryant, did you work with Mr. Basso before ‘eae of 
1955? A. Yes, sir. 

Q. During the period of 1951 through March 1955, how much of 
that time did you work with Mr. Basso? A. Practically continuously. 

Q. During this period of time was Mr. Basso so able to do his 

43 share of the work? A. Yes, sir. ! 

Q. What type of work were you doing over that period of time? 
A. Heavy construction. : 

Q. During this period of '51-'55, did Mr. Basso ever appear to 
favor his back during that time ? : 

MR. MAZZUCHI: I object. 3 

THE DEPUTY COMMISSIONER: Let's hear your objection. 

MR. MAZZUCHI: How can he tell what Mr. Basso appeared to do? 
This is purely conjecture on his part. He can tell what Mr. Basso did 
or did not do. ! 

THE DEPUTY COMMISSIONER: ‘Did Mr. Basso ever. complain to 
you of pain to his back? 

THE WITNESS: Did he ever complain to me? 

THE DEPUTY COMMISSIONER: During this period of 1951 to 1955? 

THE WITNESS: No, sir. 
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THE DEPUTY COMMISSIONER: You say you were doing heavy 
construction work ? 

THE WITNESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Describe what you consider to 
be heavy construction work. 

THE WITNESS: Well, we use 4 by 6 timbers, 16 feet long. 

THE DEPUTY COMMISSIONER: Weighing approximately how much? 

44 THE WITNESS: Well -- 

THE DEPUTY COMMISSIONER: (Interposing) Some are heavy, 
some are light, depending on the wood? 

THE WITNESS: That is right, whether it is green or dry -- it is 
a little bit lighter then. 

THE DEPUTY COMMISSIONER: How much do you think a 4 by 8, 
did you say 4 by 8? 

THE WITNESS: 4 by 6. 

THE DEPUTY COMMISSIONER: 4 by 6 timber, 16 feet long, would 
weigh ? 

THE WITNESS: Oh, I would say from 80 to 100 pounds. 

THE DEPUTY COMMISSIONER: I see. Did Mr. Basso lift such 
timbers or help to lift such timbers? 

THE WIINESS: Yes, sir. 

THE DEPUTY COMMISSIONER: Did he lift them without assistance ? 

THE WITNESS: Well, oh, sometimes you have to lift them without 
assistance. Sometimes you have help. 

THE DEPUTY COMMISSIONER: Did you ever see Mr. Basso lift 
such a timber without help? 

THE WITNESS: Oh, yes. 

THE DEPUTY COMMISSIONER: Was he complaining of his back 
at any time? 

THE WITNESS: Not to me, sir. 

THE DEPUTY COMMISSIONER: All right. 

45 BY MR. ASHCRAFT: 
Q. Mr. Bryant, since March of '55, you have been working with 
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Mr. Basso almost continuously, is that right? A. Yes, sir. 

Q. Since '55, has Mr. Basso had any trouble al his share of 
his work? A. I would say, yes, sir. 

Q. Would you explain the trouble he has had, Mr. Bryant? A, As 
I say, it is heavy construction, and often he has to renege on his part. 

Q. What do you mean "renege," Mr. Bryant? A. awe someone 
else to help him on his part. 

THE DEPUTY COMMISSIONER: In what way? Be as s specific as 
you can. 

THE WITNESS: Well], on lifting those heavy inbaxe! and planks. 

THE DEPUTY COMMISSIONER: What size planks? — 

THE WITNESS: 2 by 10 by 16 feet. 2 

THE DEPUTY COMMISSIONER: How much do they weigh? 

THE WITNESS: Oh, I would say they weigh approximately 35 to 
50 pounds. | 

THE DEPUTY COMMISSIONER: All right; go ahead. 

BY MR. ASHCRAFT: | 


Since March of 1955, have you ever heard Mr. Basso complain? 


Yes. 
Of back trouble? A. Yes. 


* x *x 


KARL KAINU 


* * od * 


testified as follows: 
* * * * xe 
DIRECT EXAMINATION 
BY MR. ASHCRAFT: 

Q. Mr. Kainu, did you work with Mr. Basso before March of 
1955? A. Yes, I did. 

Q. Now, during the period of 1951 until 1955, how much time 
would you say that you have worked with Mr. Basso, roughly ? A. Well, 
in 1955 -- : 

Q. Interposing) From 1951 to 1955. A. 1951 to 1955? 
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Fifty percent of the time? Sixty? A. Oh, I would say 90 


Are you.a carpenter, Mr. Kainu? A. Yes, Iam. 

Mr. Kainu, you are also, are you not, Mr. Basso's foreman? 

At the present time I am not, but I have been. 

You have been foreman? A. Yes, sir, I have. 

Now, during the period 1951 to 1955 was Mr. Basso able to do 
his share of the work? A. Yes, he could. 

Q. What kind of work was it? Was it heavy construction work? 
A. Heavy construction. 

Q. Now, since March 1955, Mr. Kainu, you worked with Mr. 
Basso almost continuously, have you not? A. Yes. 

Q. Now, since March of 1955 has Mr. Basso had any trouble doing 
his share of the work? A. In 1955? 

Q. Yes, from March of 1955? A. Yes, yes. 

Q. Now, as his foreman, I realize you are not his foreman now, 
but when you were his foreman, did you put Mr. Basso on light work? 
A. We tried to give him light work where it was possible. 

Q. You tried to give him light work? A. That is right. 

Q. Now since March of '55, have you heard Mr. Basso complain 

of having trouble with his back? A. Since '55? 

Q@. Yes. A. That is March of '55? 

Q. Thatis right. A. Well, yes, I have. 

Q. Now, from 1951 to March of 1955, at the time last injured, 
did you ever hear Mr. Basso complain of having back trouble? A. 
There for awhile he was complaining a little bit about his back, but just, 
you know, what I mean, rainy weather, he would say that his back would 
bother him, but he still did his work. 

* * * * * * 

56 EXAMINATION BY THE DEPUTY COMMISSIONER 
BY THE DEPUTY COMMISSIONER: 

sd * * * * * * 

57 Q. Now, Mr. Kainu, you can't work a carpenter unless you pay 
him full scale, isn’t that true? A. That is right. 
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% * 


JOHN CHAYKA 


* ok * * 


testified as follows: 
* * * * * 
DIRECT EXAMINATION 
BY MR. ASHCRAFT: : 
Q. Mr. Chayka, did you work with Mr. Basso before March of 
1955? A. Yes, sir. 
Q. During the period -- 
THE DEPUTY COMMISSIONER: (Interposing) What is your trade, 
Mr. Chayka? 
THE WITNESS: Carpenter. 
THE DEPUTY COMMISSIONER: All right. : 
MR. ASHCRAFT: By the way, the other two were Parpentens too, 
Mr. Britton. 
BY MR. ASHCRAFT: | 
Q. During the period of 1951 until March of 1955, how much time 
would you say you spent working for Mr. Basso? Seventy-five percent? 
80 percent, or whatever it happens to be. A. Well, I worked with him 
approximately 12 years as of 1946. : 
Q. The great majority of the time? A. Yes, sir. | 
THE DEPUTY COMMISSIONER: You mean since 19462 
THE WITNESS: Yes, sir. 
THE DEPUTY COMMISSIONER: All right. 
BY MR. ASHCRAFT: 
Q. Now, during the period of 1951 to March 1955, ‘i Mr. Basso 
able to do his share of the work? A. Yes, sir. : 
Q. What type of work was this, was this heavy work? A. Heavy 
construction. 


Q. Now, during this period of '51 to '55, did you ever hear Mr. 


Basso complain of having trouble with his back? A. No, sir. 
Q. Since March of '55 you have also worked with Mr. Basso al- 


most continuously, is that right? A. Yes, sir. | 
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Q. Since March of '55, has Mr. Basso had any trouble carrying 
his share of the work? A. Yes, he has. 
Q. Would you explain that a little bit more, Mr. Chayka, what 
trouble he does have? A. Well, he can't do a lot of lifting, power driv- 


ing, climbing, things in heavy construction line. There is many a day I 


told him to take it easy, I will handle his load. 
ae *« * * bd 
60 REDIRECT EXAMINATION 
BY MR. ASHCRAFT: 
Q. One other question, between 1951 and 1955, did you hear ihim 
complaining during that time? A. No. 
61 THE DEPUTY COMMISSIONER: He has answered that question. 
MR, ASHCRAFT: Did you have to help him do any of his work 
during that period? 
THE WITNESS: No, sir. 


* * * * * 


63 DR. EVERETT J. GORDON 


a * * * * 


testified as follows: 
x me * *x * 
64 DIRECT EXAMINATION 
BY MR. MAZZUCHI: 
* * * * * * * 
68 Q. Doctor, did you come to any conclusions as to what if any, 
permanent disability this man has as of your last examination? A. Well, 
I felt that he did have a permanent disability, which I would rate as ten 
percent of his back. However, I felt that in view of the investigations 
and studies I have just discussed, that was not due to the fall of 1955, 
but due to a pre-existing condition of his back which was essentially 
congenital, and I feel that he could have had some temporary aggravation 
69 from the fall, but that had subsided. 
Q. Do you feel that the treatment you gave him was for that tem- 
porary aggravation? A. Yes. 





27 

Q. Did the treatment in and of itself cause a subsiding of the acute 
pain from the temporary aggravation? A. Yes, sell it did, he so re- 
ported to me. ! 

Q. Isee. And you feel that any symptoms that he presently has 
refer to a permanent disability concerning a pre-existing condition? 

A. Ido. i 

Q. Doctor, have you had occasion to examine all of the other medi- 
cal reports and x-rays in this man's previous history? AL I have. 

Q. Considering all of those, then your own findings and examina- 
tions, you arrive at this final evaluation? A. That is correct. 

* * * es * * * 

75 EXAMINATION BY THE DEPUTY COMMISSIONER 
BY THE DEPUTY COMMISSIONER: : 

Q. Doctor, when doctors express an opinion with respect to per- 
centages of disability, they are expressing only an opinion, isn't that 
correct? A, Yes, sir. ! 

Q. And when they state that a disability which they believe exists 
is temporary or partial, they are still expressing only an opinion, are 
they not? A. Yes, sir. ! 

Q. It is possible for doctors to be more or less in agreement 
concerning the existence of a disability, even a permanent disability, 
when as a matter of fact, no such disability exists, isn't that true? 

A. I think that is possible. : 

Q. Then there isn't anything unusual about a situation where a 
man who has been rated, we will say, for a permanent disability to 
further improve to the point where he has no disability, isn't that true? 
A. That is difficult to answer. It does happen where a man has been 
rated as having appermanent disability later improves. Periodic ex- 
aminations reveal him gradually improving, and later he may have no 
disability, * * * = * : 

* a * * * * * 

77 Q. Now, Doctor, in this case, the man has testified following the 
1948 injury, he did have pain in his back for a period of perhaps three 
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years until 1951, following which he was not bothered with his back. 
He was able to continue his full work activities withopt assistance until 
he suffered this fallin 1955. If we are to assume that his testimony 
with respect to absence of pain, ability to perform full work activities 
during that period is taken to be true, isn't it reasonable to assume that 
78 he improved and was, in fact, suffering no disability during that 
period, 1951 to '55? A. Well actually, there are a couple of fallacies 
in that hypothesis. For example, his ability to work, he worked most 
of the time he was under my care, in which time he was being treated 
for pain; otherwise, he wouldn't have been treated and during this time, 
he was able to work regularly and for a very good reason, economic 
reason. He had to work because financially, he needed the money. I 
think that same basis could apply from 1951 to 1955. The fact that he 
worked regularly would not mean that he wasn't having some discomfort. 
You only have his word that he says that he had no pain, and whether or 
not he had any medical care during the time, I don't know. There is 
none that I know of, but I think that we have to go back to our medical 
knowledge in that this isn't just a mild condition of his back. He just 
doesn’t have just six lumbar vertebra, he has a displacement of one 
vertebra on another, in what we call spondylolisthesis, and this was 
present on the x-rays taken in 1950. 

Now, if that had been aggravated by the fall, if the x-rays of 1955 
and 1957 showed that this spondylolisthesis was increased, that there 
was a greater slipping of these two vertebra, then I think there would be 
a definite basis for a permanent disability based on the 1955 fall. How- 
ever, the facts are to the contrary. Not only my interpretation, but the 

79 interpretation of a recognized x-ray specialist, Dr. Edgar McPeak, 
who is one of the top men, was that the x-ray appearance of 1950, 1955, 
and 1957 were identical and that there was no increase in the slipping 
of these two vertebra, so I feel that, and these slipping of the vertebra 
is not a mild condition, it is enough to cause back pain and to warrant 
the use of a support. 


As a matter of fact, for that condition a spine fusion operation was 


actually recommended in 1950 for that very condition that we are dis- 
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cussing, so that this man, even though he works, it seems impossible 
to me that he didn't have some discomfort. He had a lot of will power 
and he needed the money and he suffered and he made out. 

Q. Now, Doctor, assume that the man was reasonably free of 
pain, that he was able to perform all of the work duties of his employ- 
ment to March 18,1955, and that thereafter he has not been able to per- 
form all of the work duties; he could not climb without pain, he couldn't 
move as fast as he could before March of 1955, he cannot lift as well 
as he could before March 1955, isn't it reasonable to assume that the 
aggravation he suffered, aggravation of the pre-existing condition he 
suffered in the fall of March 1955 is continuing? A. Well, I don't think 
so. I mean, I think that could be due again to the persistence of his ori- 
ginal condition. As the condition persists over a number of years, itis 
natural there are going to be increased symptoms. He is getting older, 

80 of course, each year, and his vitality is being sapped somewhat 
by this chronic persistence of his back disability, the burden of which 
he has been carrying for many years, and I think that eventually that is 
having it's toll on him, and I don't feel that it fair to attribute one fall 


as a cause of his continuing difficulty when he has this other condition. 
* * * * * * ok 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This cause arises upon a complaint to review and set aside 
as not in accordance with law a compensation order filed on 
October 31, 1957 by Theodore Britton, Deputy Commissioner, 
Bureau of Employees’ Compensation, United States Depart- 
ment of Labor, in which order the deputy commissioner 
awarded compensation to George Basso, the injured employee, 
hereinafter called “claimant”, for temporary total and per- 
manent partial disability resulting from an injury sustained 
on March 18, 1955. 

The said order was issued pursuant to the provisions of the 
Longshoremen’s and Harbor Workers’ Compensation Act of 
March 4, 1927, 44 Stat. 1424, 33 U. S. C. 901 et seq., as made 
applicable to the District of Columbia by the Aet of May 17, 
1928, 45 Stat. 600, D. C. Code, 36-501. 


(1) 
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THE COMPENSATION ORDER 


The compensation order complained of reads in part as 
follows: 


That on March 18, 1955, the claimant above named 
was in the employ of the employer above named, whose 
address is 90 Calverly Street, Providence, Rhode Island; 
that the employer was subject to the provisions of an 
Act of Congress approved May 17, 1928, entitled “An 
Act to provide compensation for disability or death 
resulting from injury to employees in certain employ- 
ments in the District of Columbia, and for other pur- 
poses”; that the liability of the employer for compen- 
sation under the said Act was insured by The Aetna 
Casualty and Surety Company; that on the said day 
the claimant herein, while performing services for the 
employer as a carpenter, sustained personal injury re- 
sulting in his disability when he fell from a scaffold 
a distance of approximately ten feet, striking his back 
on a concrete floor, as a consequence of which he suf- 
fered trauma, including a lumbosacral strain on the 
right side; that the injury arose out of and in the course 
of the employment; that. written notice of injury was 
not given to the employer within thirty days, but that 
the employer had knowledge of the injury and has not 
been prejudiced by the lack of such written notice; that 
the employer furnished the claimant with medical 
treatment, etc., in accordance with the provisions of 
section 7 (2) of the Act, and has paid the bills for such 
treatment and care except a bill in the amount of $80 
for a Bennett back brace which was secured by the 
claimant upon prescription of the physician of the em- 
ployer and the insurance carrier from the Custom Brace 
and Appliance Company, 1113-1115 19th Street, N. W., 
Washington, D. C.; that the employer and the insur- 
ance carrier are liable for the cost of the said back brace, 
bill for which is outstanding; that the average weekly 
wages of the claimant herein at the time of the injury 
were $120; that as a result of the injury the claimant 
was wholly disabled from March 19, 1955, to May 26, 
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1955, inclusive, less one day on which he worked and 
received full pay, 95% weeks, and for such temporary 
total disability he is entitled to compensation at the rate 
of $35 per week (maximum rate) in the amount of 
$340; that the claimant recovered from the acute ef- 
fects of the injury sufficiently to return to work on May 
27, 1955, but that he has continued to suffer pain of 
the injury in the lower part of his back, he cannot lift 
heavy objects, he cannot climb with facility in the per- 
formance of his work, and he cannot move about with 
ease; that the claimant has a partial disability attrib- 
utable to the injury; that the claimant’s earnings since 
he was able to return to work, as found above, have 
equaled his earnings at the time of the injury, but that 
he has performed only light work duties and has re- 
quired a helper to perform the heavier duties of the 
employment; that due to the continuing effects of the 
injury the claimant would not be able to continue his 
employment except for the fact that his foreman pro- 
vides light duties for him to perform and his fellow 
workers help him with his work; that the claimant re- 
ceives the same pay as the other carpenters because of 
the contract between the carpenters’ union and his em- 
ployer requiring that all carpenters employed by the 
employer be paid full wages; that the claimant’s earn- 
ings since he was able to return to work, as found above, 
do not fairly and reasonably represent his wage-earning 
capacity as diminished by the injury; that having due 
regard to the degree of physical impairment, the claim- 
ant’s usual employment, and other factors which now 
affect his capacity to earn wages in his disabled condi- 
tion, including the effect of disability as it may natur- 
ally extend into the future, the claimant’s wage-earning 
capacity is, in the interest of justice, fixed under section 
8 (h) of the Act at $108 per week, based on a 10 per 
cent impairment of the capacity to earn which the 
claimant had prior to the injury; that the said disability 
is permanent in quality; that for such permanent par- 


490685—58——2 
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tial disability the claimant is entitled to compensation 
at the rate of $8 per week (66% per cent of $12, the 
difference between $120, the average weekly wages at 
the time of the injury, and reduced weekly wage-earning 
capacity of $108), beginning May 27, 1955, and con- 
tinuing subject to the limitations of the Act; that ac- 
crued compensation due the claimant for temporary 
total disability, as found above, amounts to $340 and 
for permanent partial disability at the rate of $8 per 
week from May 27, 1955, to October 24, 1957, inclusive, 
126 weeks, amounts to $1,008, or a total of $1,348; that 
the employer and the insurance carrier have paid the 
claimant $340 as compensation ; 

That on October 22, 1948, the claimant herein, while 
employed by another employer as a carpenter on @ work 
project in the State of Virginia, sustained personal in- 
jury when he was struck on the soft part of the lower 
right side of his back by a snatch block weighing six to 
seven pounds; that the claimant suffered no wage loss 
as a result of the said injury of October 22, 1948; that 
as a result of the said injury of October 22, 1948, the 
claimant experienced pain in the lower part of his back 
on the right side from the time the injury occurred until 
approximately 1951; that the Industrial Commission 
of the State of Virginia, having jurisdiction over the 
said injury of October 22, 1948, considered the case and, 
after holding a hearing on May 11, 1950, rendered a de- 
cision on September 26, 1950, holding, among other 
things, that as a result of the injury the claimant had 
suffered a 10 per cent general partial disability, and that 
since the claimant had suffered no loss of wages, he was 
entitled to no compensation; that the claimant made a 
full recovery from the injury of October 22, 1948 and 
he suffered no loss of wage-earning capacity as a result 
thereof and he has experienced no pain or discomfort 
attributable to the said injury since 1951; 
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That the claimant’s disability and loss of wage-earn- 
ing capacity subsequent to March 18, 1955, are due 
solely to the injury he sustained on the said day. 


The United States District Court sustained the compensa- 
tion order and this appeal followed. 


SUMMARY OF ARGUMENT 


The record shows that since claimant’s return to work fol- 
lowing the injury to his back of March 18, 1955, he has been 
unable to do the heavy work required of his job, but has been 
able to continue working because his superior favors him with 
light work and the assistance of his co-employees enables him 
to carry on his work. Therefore, although he receives the 
wages of a carpenter because of the requirement of the union 
agreement that each employee who works must receive full 
pay, he has suffered a decrease in his wage-earning capacity. 
Considering all the factors which Section 8 (h) of the Long- 
shoremen’s Act (33 U. S. C. Section 908 (h)) states shall be 
considered in determining loss of earning capacity, the deputy 
commissioner’s award based upon a ten per cent reduction or 
loss of wage-earning capacity is well supported by the record 
as a whole and is consistent with applicable legal principles. 

Claimant had had a previous injury to his back, in 1948, 
while employed in Virginia, but the record shows and the 
deputy commissioner found that he had recovered from said 
injury without impaired wage-earning capacity. The fact 
that claimant prior to the present injury could perform all the 
duties of a carpenter but now can do some but not all of such 
duties because of his back condition is a practical demonstra- 
tion that his impaired capacity to work is due to the injury 
of 1955. [Appellants’ intimation (p. 6 of the brief) that the 
deputy commissioner found that claimant had a “permanent” 
injury from the Virginia accident from which he recovered, 
only to sustain a second “permanent” injury is not supported 
bytherecord. SeeJ.A.7,8.] 
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ARGUMENT 


L. The Record Supports the Finding That Claimant Has Sus- 
tained Compensable Permanent Partial Disability From the 
1955 Injury; the Deputy Commissioner Properly Based an 
Award on Impaired Wage-earning Capacity 


The evidence 


At the hearing before the deputy commissioner on October 
2, 1957, George Basso, the claimant, testified in part as follows: 

That in 1948 he sustained an injury to his back when he 
was hit by a snatch hook which fell a distance of 20 feet, 
that he received no workmen’s compensation payments on 
account of such injury [appellants’ statement (p. 6 of brief) 
that claimant received an award for the Virginia injury is 
inaccurate; he received no award] and that from the year 
1961 (which was three years after the first injury) to March 
18, 1965 (the date of the present injury) he had no trouble 
with his back in doing his work as a carpenter (J. A. 11 to 
12); that since March 18, 1955 when he fell a distance of 
ten feet he has had trouble in performing his duties as a 
carpenter as regards lifting anything heavy and in climbing, 
of which there is considerable in his work (J. A. 12); that 
he has. pain in his back (indicating lower righthand side), 
cannot move as fast as he could prior to such injury, and 
that he wears a brace which Dr. Gordon, the employer’s 
physician, ordered for him in January of 1958 (J. A. 12 to 
13); that, following his injury of 1948, he was taken to the 
Alexandria. Hospital where he remained overnight but he 
was not given any treatment therein and he was “off wor. dé 
five working days (J. A. 13 to 14); that he had pain in his 
back for quite a while but he continued to work, received 
no compensation and lost no wages, other than for the 
five days, because of his back condition (J. A. 15); that 
he lost no income nor was he “down graded” on account of 
his back condition (J. A. 15); that since his injury of March 
18, 1955 he has had to get lighter work—carpenter construc- 
tion work in a lighter scale (J. A. 16); that he must avoid 
heavy lifting and climbing (J. A. 16); that his back feels 
worse than in 1950 and the back pain is in a different place 
and interferes with his bending down and straightening up 
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(T. 18*); that, following his 1948 injury, the pain was in 
the small of the back—between the hip and rib, in the soft 
part—and rt did not affect the bone, but currently the pain 
is in the lower part of the back, on the hip (T. 19); that 
between 1951 and March 18, 1956 he had had no trouble 
with his back and was getting along fine (J. A. 16); that at 
present in climbing he cannot “handle himself in the air’ as 
he should, he does not have strength in his back, and does 
not know when it is going to jar him (J. A. 16 to 17); that 
at times he must ask the foreman for lighter work or for 
help (J. A. 17); that he is receiving the regular carpenter’s 
scale of wages but that is because he is a member of a union, 
all carpenters receiving the same scale under the union con- 
tract (J. A. 17); that when he fell in March of 1955 he 
landed on his back on the concrete floor, the lower part of 
his back, and his head went back and hit the floor (J. A. 
17); that the pain from such fall is lower (in his back) than 
the pain he had in 1948 (J. A. 17); that the pain from his 
1948 injury disappeared sometime in 1961, which was after 
Dr. Engh had examined him, even though he had had no 
treatment for his back (J. A. 18). 

Dr. O. Anderson Engh testified for claimant in part as 
follows: 

That he examined the claimant on June 11, 1957 (T. 28); 
that claimant was a patient of his six or seven year previously 
(T. 23 to 24); that he reviewed the history of such case and 
the x-rays and he obtained a new history of claimant’s injury 
of March 18, 1955 (T. 24); that the complaints at such exami- 
nation were lower than on the previous examination (T. 25); 
that (after outlining such history, treatment received by claim- 
ant and his examination of claimant) he made a diagnosis of 
right lumbosacral strain (J. A. 18); that he advised claimant 
to continue using his low-back support [a brace prescribed 
by Dr. Gordon, the employer’s physician, J. A. 8] and thought 
it would be advisable to place claimant on “Williams’ exer- 
cises” (J. A. 18); that it appeared to him that the patient had 


*T. refers to the typewritten transcript of testimony before the dep- 
uty commissioner, evidence inadvertently omitted from Joint Appendix 
but in the record before this court by order of District Court dated 
August 22, 1958. 
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had a new strain to his low back (J. A. 18); that if claimant 
was to have an aggravation of his pre-existing condition (fol- 
lowing his 1948 injury) it would have shown up prior to 
March of 1956 (J. A. 18); that claimant has a 15% disability 
as the result of the new injury (J. A.18); that when he 
examined claimant in 1950 he localized claimant’s troubles 
as above the right thac crest, and when he examined claim- 
ant in 1967 claimant’s pain or difficulty was in a lower part 
of his back (J. A. 18 to 19); that the fall described by the 
claimant (in 1955) could be the competent cause of the con- 
dition diagnosed by him in his examination of claimant in 
1957 (J. A. 20 to 21). 

[We do not believe that appellants’ charge (p. 4 of brief) 
that Dr. Engh “carefully conceal ” that he had previously 
rated claimant’s disability which should cast a doubt on his 
credibility is a fair appraisal of the doctor’s testimony or in- 
tent, which appears in full on pages 23 to 41 of the typewritten 
transcript of testimony taken before the deputy commissioner. ] 

Harry Hamilton Bryant testified in part as follows: 

That from 1951 through March of 1955 he worked practically 
continuously with the claimant (J. A. 21); that during such 
period the claimant was able to do his share of the work— 
heavy construction (J. A. 21); that claimant never complained 
about his back during such period (J. A. 21); that they use 4 
by 6 timbers, 16 feet long in such work which weigh from 80 
to 100 pounds and (prior to the 1955 injury) he saw claimant 
lift such timbers without help (J. A. 22); that he has worked 
with claimant almost continuously since March of 1955 and 
claimant often has to have help in lifting such timbers and 
planks (J. A. 22 to 23) ; that since March of 1955 he has heard 
claimant complain about back trouble (J. A.23). 

Karl Kainu testified in part as follows: 

That from 1951 until 1955 he worked with claimant about 
90 per cent of the time as a. carpenter (J. A. 23 to 24) ; that from 
1951 to 1955 the claimant could do his share of the work— 
heavy construction—but since March of 1955 claimant had 
trouble doing his share of the work and as the foreman he tried 
to give claimant light work when possible (J. A. 24) ; that since 
March of 1955 he has heard claimant complain about having 
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trouble with his back (J. A. 24) ; that an employer cannot work 
@ carpenter unless he is paid the full scale, due to the provisions 
of the union contract (J. A. 24). 

John Chayka testified in part as follows: 

That he is a carpenter and worked with the claimant the 
majority of the time since 1946 (J. A. 25); that from 1951 to 
March of 1955 claimant was able to do his share of the heavy 
construction work they were doing and he never heard claimant 
complain about having trouble with his back (J. A. 25); that 
since March of 1955 he worked almost continuously with claim- 
ant and claimant has had trouble doing his share of the work 
(J. A. 25 to 26); that claimant cannot do much lifting, power 
driving or climbing and he often told claimant to take tt easy, 
that he would handle claimant’s load (J. A. 26); that he never 
had to help claimant do his work between 1951 and March of 
1955 (J. A. 26). 

II. Applicable Law 


A. Scope of review 


The scope of judicial review in this case, as in other actions 
for review of administrative orders, is set forth in O’Leary v. 


Brown-Pacific-Maxon, 340 U. S. 504, in which the Supreme 
Court said: 


The Deputy Commissioner treated the question 
whether the particular rescue attempt described by the 
evidence was one of the class covered by the Act as a 
question of “fact.” Doing so only serves to illustrate 
once more the variety of ascertainments covered by the 
blanket term “fact.” Here of course it does not connote 
a simple, external, physical event as to which there is 
conflicting testimony. The conclusion concerns a com- 
bination of happenings and the inferences drawn from 
them. In part at least, the inferences presuppose appli- 
cable standards for assessing the simple external facts. 
Yet the standards are not so severable from the expe- 
rience of industry nor of such a nature as to be peculiarly 
appropriate for independent judicial ascertainment as 
“questions of law.” 
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B. General Principles 


The Longshoremen’s Act should be liberally construed in 
favor of the injured employee or his dependent family: Balti- 
more & Philadelphia Steamboat Co. v. Norton, 284 U.S. 408 
(1932) ; Fidelity & Casualty Co. of New York v. Burris, 61 App. 
D. C. 228, 59 F. 2d 1042 (1932); Associated General Contrac- 
tors of America, Inc. v. Cardillo, 70 App. D. C. 303, 106 F, 2d 
327 (1939) ; Voris v. Eikel, 346 U.S. 326 (1953). 

The burden is on the plaintiff to show that the evidence be- 
fore the deputy commissioner does not support the compensa- 
tion order complained of in the bill: Grant v. Marshall, 56 F. 
2d 654 (Wash. 1931) ; United Employees Casualty Co. v. Sum- 
merour, 151 S. W. 2d 247 (Tex. Civ. App. 1941) ; Nelson v. 
Marshall, 56 F. 2d 654 (Wash. 1931); Gulf Oi Corporation v. 
McManigal, 49 F. Supp. 75 (W. Va. 1943); Southern Stevedor- 
ing Co. v. Henderson, 175 F. 2d 863 (C. A.5, 1949). 

The findings of fact of the deputy commissioner supported 
by evidence on the record considered as a whole should be re- 
garded as final and conclusive and not subject to judicial re- 
view: O’Leary v. Brown-Pacific-Mazon, Inc., 340 U. S. 504 
(1951) ; South Chicago Coal & Dock Co. v. Bassett, 309 U.S. 
251 (1940); Del Vecchio v. Bowers, 296 U. S. 280 (1935); 
Voehl v. Indemnity Insurance Co. of North America, 288 U.S. 
162 (1933); Crowell v. Benson, 285 U. S. 22 (1932); Jules C. 
L’Hote v. Crowell, 286 U. S. 528 (1982) ; 71C. J. 1297, sec. 1268; 
Parker v. Motor Boat Sales, Inc., 314 U. S. 244 (1941) ; Mar- 
shall v. Pletz, 317 U. S. 383 (1943) ; Cardillo v. Liberty M utual 
Insurance Company, 330 U. S. 469 (1947). Accord: Pittston 
Stevedoring Co. v. Willard, 190 F. 2d 267 (C. A. 2, 1951) ; 
United States Fidelity & Guaranty Co. v. Britton, 88 U.S. App. 
D. C. 293, 188 F. 2d 674 (1951). 

Logical deductions and inferences which may be and are 
drawn by the deputy commissioner from the evidence should 
be taken as established facts and are not judicially reviewable: 
Parker v. Motor Boat Sales, Inc., 314 U. S. 244 (1941); Cres- 
cent Wharf & Warehouse Co. v. Cyr, 200 F. 2d 633 (C. A. 9, 
1952); Del Vecchio v. Bowers, 296 U.S. 280 (1935); Lowe v. 
Central R. Co. of New Jersey, 113 F. 2d 413 (C. A. 3, 1940) ; 
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* * © The standard, therefore, is that discussed in 
Universal Camera Corp. v. N ational Labor Relations 
Board, 340 U.S. 474, 718. Ct. 456. It issufficiently de- 
scribed by saying that the findings are to be accepted 
unless they are unsupported by substantial evidence on 
the record considered asawhole. * * My 


* * ad * * 


* * © We do not mean that the evidence compelled 
this inference; we do not suggest that had the Deputy 
Commissioner decided against the claimant, a court 
would have been justified in disturbing his conclusion. 
* * * [Emphasis supplied.] 


Similarly with reference to the inferences drawn by a. deputy 
commissioner, the Supreme Court in Cardillo v. Liberty 
Mutual Insurance Co., 330 U.S. 469, said: 


In determining whether a particular injury arose out 
of and in the course of employment, the Deputy Com- 
missioner must necessarily draw an inference from what 
he has found to be the basic facts. The propriety of 
that inference, of course, is vital to the validity of the 
order subsequently entered. But the scope of judicial 
review of that inference is sharply limited by the fore- 
going statutory provisions. If supported by evidence 
and not inconsistent with the law, the Deputy Com- 
missioner’s inference that an injury did or did not arise 
out of and in the course of employment is conclusive. 
No reviewing court can then set aside that inference be- 
cause the opposite one is thought to be more reason- 
able; nor can the opposite inference be substituted by 
the court because of a belief that the one chosen by the 
Deputy Commissioner 1s factually questionable. 

* * * Jt is likewise immaterial that the facts permit 
the drawing of diverse wnferences. The Deputy Com- 
missioner alone is charged with the duty of initially 
selecting the inference which seems most reasonable and 
his choice, if otherurse sustainable, may not be dis- 
turbed by a reviewing court. [Emphasis supplied.] 
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drawn by the deputy commissioner from the evidence should 
be taken as established facts and are not judicially reviewable: 
Parker v. Motor Boat Sales, Inc., 314 U. S. 244 (1941); Cres- 
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Southern Stevedoring Co. v. Henderson, 175 F. 2d 863 (C. A. 
5, 1949). 

The findings of fact of the deputy commissioner are pre- 

sumed to be correct: Anderson V. Hoage, 63 App. D. C. 169, 

; Luckenbach Steamship Co., Inc. v. Nor- 

3, 1938); Burley Welding Works, Inc. 


It is solely within the province of the deputy commissioner 
to determine the credibility of witnesses, and such official may 
believe all or any part of the testimony according to his own 
sound judgment of its truthfulness and reliability: Gooding 
v. Willard, 209 F. 2d 918 (C. A. 2, 1954); Kwasizur v. Car- 
dillo, 175 F. 2d 235 (C. A. 3, 1949); Wilson & Co. v. Locke, 
50 F.2d 81 (C. A. 2, 1981); Hudnell v. O’Hearne, 99 F. Supp. 
954 (Md. 1951). 

An “accidental injury” includes an injury which is unex- 
pected and not designed, and just as much includes injury 
sustained by an employee subject to physical infirmities as 
injury to one who is strong and robust; such injury may occur 
notwithstanding the injured employee is then performing his 
usual and ordinary work: Commercial Casualty Insurance Co. 
v. Hoage, 64 App. D. C. 158, 75 F. 2d 677 1935, certiorari 
denied, 295 U. S. 733; Hoage v.- Liability Assurance Corp., 
Ltd., 62 App. D. C. 77, 64 F. 2d 715 (1933), certiorari denied, 
290 U. S. 637; Hoage v. Royal Indemnity Company, 67 App. 
D.C. 142, 90 F. 2d 387 (1939), certiorari denied, 302 U. S. 736. 

Even if the evidence permits conflicting inferences, the in- 
ference drawn by the deputy commissioner is not subject to 
review and will not be reweighed: Contractors, PNAB v. Pills- 
bury, 150 F. 2d 310 (C. A. 9, 1945); South Chicago Coal & 
Dock Co. v. Bassett, 309 U. S. 251 (1940); Parker v. Motor 
Boat Sales, Inc., 314 U.S. 244 (1941). 

The weight of evidence is not material upon judicial review 
of the deputy commissioner’s findings: Groom vV. Cardillo, 73 
App. D. C. 358, 119 F. 2d 697 (1941); So. Chicago Coal & 
Dock Co. v. Bassett, 309 U. 5. 251 (1940); United States Fi- 
delity & Guaranty Co. v. Britton, 88 App. D. C. 293, 188 F. 2d 
674 (1951); Great American Indemnity Co. v. Cardillo, et al., 
77 App. D.C. 306, 135 F.2d 241 (1943). 








13 
C. Principles Applicable to Determining Loss of Wage-earning Capacity 


Evidence was presented by the carrier (and employer) in the 
form of the testimony of a physician to the effect that, in his 
opinion, claimant has a ten per cent permanent disability in 
his back (physical impairment) but that such disability is due 
to a pre-existing condition, essentially congenital and not due 
to the injury of March 18, 1955 (J. A. 26). The Compensa- 
tion Act does not provide compensation based upon a per- 
centage of physical impairment, but upon basis of impairment 
of wage-earning capacity. 

The carrier also presented in evidence as Respondents’ Ex- 
hibit “B” a copy of the “award” (and medical reports) by the 
Virginia Industrial Commission which found that claimant 
was not entitled to any compensation on account of his 1948 
injury because claimant had suffered no loss of wages on ac- 
count of such injury but that the claimant had “a 10% gen- 
eral partial disability as result of the accident.” Obviously 
the finding is in terms of no “disability” in the statutory sense 
meaning loss of wage-earning capacity. 

It should also be noted from the medical reports that Roent- 
gen examination of claimant's pelvis and lumbosacral verte- 
brae following his 1948 injury revealed no evidence of fracture 
or dislocation and that the examination was “essentially 
negative”. 

All of the reports relating to the 1948 injury refer to & con- 
dition in 1960 whereas the evidence shows that there was an 
improvement thereafter so that subsequent to 1951 and up to 
the injury of March 18, 1955 claimant was able to do his full 
work again without assistance. There of course is no law 
which provides that an employee who sustains an injury to 
his back is thereafter barred from receiving benefits for a sub- 
sequent injury. 

Applying the principles governing scope of judicial review 
to the instant case it appears that the record supports the find- 
ing that claimant sustained a non-disabling (in the statutory 
sense) back injury in 1948; that he had made a physical recov- 
ery in the seven year interval to the time of the second injury 
in 1955; that he was again physically injured and disabled as a 
result of the second injury and was left with a partial disability 
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for work with impaired capacity to earn. To say otherwise 
would be to ignore the evidence of claimant, his fellow em- 
ployees and his physician. Even the carrier’s physician testi- 
fied that it was possible for claimant to have recovered follow- 
ing the first injury (J. A. 27). Thus the record as a whole 
supports the award. 

The question as to which of two back injuries caused wage 
impairment, if any, is not an uncommon one in compensation 
law. However it is uniformly considered a question of fact. 
See, for example, McGul v. Industrial Commission, 82. Ariz. 
36; 307 P. 2d 1042 (1957); Trotta v. General Electric Co., 
134 A. 2d 177 (R- I. 1957); Skelly Ou Co. v. State Industrial 
Commission, 301 P. 2d 236 (Okla. 1956) ; Dizon v. T. J. Moss 
Tie Co., 70 So. 2d 763 (La: App. 1954); M.& M. Realty Co. v.. 
Industrial Commission, 267 Wis. 52, 64 N. W. 2d 413 (1954); 
Shapiro v. Century Printing Co., 283 App. Div. 751, 128 N. Y. 
S: 2d 324 (1954); Mary Helen Coal Corp. v. Anderson, 262 S. 
W. 2d 841 (Ky. App. 1953); Federated Mut. I. & H.Ins. Co. v. 
Whiddon, 88 Ga. App. 12, 75 S. E. 2d 830 (1953) ; Harrison v. 
Armstrong Rubber Co., 138 Conn. 567, 86 A. 2d 722 (1952); 
Nielson v. Industrial Commission, 120 Utah 526, 236 P. 2d 346 
(1951); McManus’ Case, 328 Mass. 171, 102 N. E. 2d 401 
(1951) ; Pittsburgh Plate Glass Co. v. Wade, 197 Okla. 681, 174 
P. 2d 378 (1946); Black Mountain Corp. v. Myers, 289 Ky. 49, 
157. W. 2d 488 (1942) ; Borstel’s Case, 307 Mass. 24, 29 N. E. 
2d. 130 (1940); Prince Chevrolet Co. v. Young, 187 Okla. 253, 
102 P. 2d 601 (1940) ; Robinson v. Mittry Bros., 43 N. M. 357, 
94. P. 2d 99 (1939) ; Taylor v. Federal M.& S. Co., 59 Idaho 183, 
81 P. 728 (1938). 

An employee suffering permanent partial or temporary 
partial disability may be entitled to compensation for such 
disability, even though he has returned to work at the same 
or higher wage than that heretofore earned by him, because, 
as a general rule, wages or salaries paid a disabled workman 
do not conclusively establish such employee’s “wage-earning 
capacity”; Liberty Mut. Ins. Co. v. Britton, 243 F. 2d 659, 
100-U. S. App. D. C. 236; Lumber Mutual Cas. Ins. Co. v. 
O’Keeffe, 217 F. 2d 720 (C. A. 2, 1954); Twin Harbor 
Stevedoring & Tug Company v. Marshall and Otto Hugo, 
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103 F. 2d 513 (C. A. 9, 1989); Hartford Accident and In- 
demnity Co. v. Hoage, 66 App. D. C. 163, 85 F. 2d 420 (1936) ; 
Luckenbach Steamship Co. v. Norton, 96 F. 2d 764 (C. A. 3, 
1988) ; Roller v. Warren, 98 Vt. 514, 129 A. 168 (1925) ; Postal 
Telegraph-Cable Co. v. Industrial Accident Commission, 213 
Cal. 544, 3 P. 2d 6 (1931) ; Burley Welding Works, Inc. v. Law- 
son, 141 F. 2d 964 (C. A. 5, 1944); Washington v. Holmes & 
Barnes, Ltd., 5 So. 2d 195 (La. 1942); Evans Wallower, Zinc, 
Inc. v. Hunt, 159 P. 2d 720, 195 Okla. 518 (1945). Cf. St. Regis 
Paper Company v. McManigal, 67 F. Supp. 146 (N. Y. 1946). 

Even if the employee’s testimony as to his inability to 
perform all work following the injury of March 18, 1955 had 
been the only testimony to that effect, that is if it were not 
corroborated by his fellow employees, his foreman and his 
physician, it would be sufficient to sustain an award in his 
favor. Independent Pier Co. v. Norton, 54 F. 2d 734 (C. A. 
3, 1931). Accord: Florence Citrus Growers Assoc. v. Parrush, 
160 Fla. 685, 36 So. 2d 369 (1948); Blanchard v. U. S. O. 
Camps, 3 NYS 2d 863 (1957); R. J. Reynolds Co. v. Rol- 
lins—Tenn.—(6/8/56), para. 2242, Commerce Clearing: 
House, Workmen’s Compensation Law Reports. 


Ii. Appeliants’ Argument 


It is clear from appellants’ presentation that appellants 
have a mistaken understanding of the basis upon which 
compensation may be awarded under the District of Colum- 
bia workmen’s compensation law. 

The award complained of was for compensable permanent 
partial disability manifested by the employee’s impaired ca- 
pacity to earn wages. The award was made under Section 8 
(c) (21) of the Longshoremen’s and Harbor Workers’ Com- 
pensation Act (33 U.S. C. 908 (c) (21)). The statutory basis 
for payment is “66% per centum of the difference between 
his average weekly wages [at time of injury as specified in 
Section 10] and his wage-earning capacity thereafter * * *.” 

Compensation for such injury is not paid because of physi- 
cal impairment as such—but for what might be called “pocket- 
book” impairment, the amount of economic damage to the 
wage-earning capacity.of the employee. 
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Too often this fact is overlooked when discussing only physi- 
cal impairment. Appellants clearly are misled in their notion 
of the basis for the present award. This misconception crops 
up at several places in their brief. For example, the appel- 
lants on page 3 speak of the injury of Basso (the employee) on 
March 18, 1955 as not causing “a permanent partial disability 
considering the body as a whole because he already had a 
permanent partial disability considering the body as a whole 
resulting from a previous injury arising out of employment by 
another employer on October 22, 1948 * * *.” 

Appellants’ discussion of physical impairment of the body 
as @ whole is unrelated to the workmen’s compensation law 
and unrelated to the award actually made for impaired wage- 
earning capacity. 

The authoritative text writer Larson, in his much quoted 
work “Workmen’s Compensation Law” in Section 57 (Vol. 2, 
p. 1) discusses at great length and with complete analysis the 
statutory basis for payment of compensation for impaired 
wage-earning capacity—the basis in the District of Columbia 
statute. 

Appellants also appear to have missed the point in the Vir- 
ginia disposition of the 1948 Virginia injury. The Virginia 
Commission recognized that some physical impairment flowed 
from that injury—but the Virginia Commission also recog- 
nized that it could not award benefits because the injury pro- 
duced no cognizable effect on the employee’s capacity to earn 
wages. 

Appellants do not argue that the employee could not perform 
his duties and earn his wages just prior to his 1955 injury. They 
made no effort to show his wage-earning capacity was then im- 
paired by the earlier injury and that the employee was favored 
or sheltered and received more pay than he was worth in 1955. 

The deputy commissioner had to look upon the employee as 
capable of working in his then job and of earning his wages in 
1955. Under the District of Columbia statute he had to view 
the employee, after the 1955 injury, to see if and how much the 
injury of that date affected the employee’s capacity to earn. 
The evidence of such effect is narrated above and amply sup- 
ports his conclusions. The authorities (including text author- 
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ity Larson cited) support the legal basis for the award. The 
deputy commissioner, as his compensation order shows, did 
consider the Virginia action in the earlier case (J. A. 8) and 
correctly interpreted its meaning of “no disability” in the stat- 
utory sense as regards the 1948 injury. Appellants’ apparent 
notion that the Virginia injury should affect their obligation for 
the 1955 injury standing, as it does, alone and unrelated to 
anything else, is not supportable under any known theory for 
the application of the workmen’s compensation law. 


CONCLUSION 


In view of the above it is respectfully submitted that the 
compensation order complained of is in accordance with law. 
The judgment of the court below sustaining it was proper and 
should be affirmed. 
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